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DOCUMENT
{

No. 30.

CLAIM OF THE MEDA W .AKA.NTON AND WAI-IPAKOOTA
INDIANS.

DECE:\IBER

12, 1898.-Heferrecl to the

Committ~e

on Indian Affairs and ordered to b e

printed.

Mr.

G-EAR

presented the following

MEMORANDA RELATING TO THE CLAIM OF THE MEDAWAKANTON AND WAHPAKOOTA BANDS OF SIOUX INDIANS, BY REV.
JOHN EASTlVIAN.

Under tlle treaty of. 1837 these Indians were eutitled to $15,000 per
annum forever, and under the treaty of 1851 they were entitled to
$61,450 for fifty years, beginning July 1, 1352. At the date of the
confiscation act of 1863 the sum of $133,449.20, arising under the two
treaties, was to their credit in the Treasury (p. 7, S. Doc. No. 67, Fiftyfifth Congress, second session). Appropriations of the $15,000 per
annum under the treaty of 1837 were made ·up to and including the
:fiscal year 1864, and appropriations were made also up to the fiscal
year under the treaty of 1851-12 installments in all under the latter
treaty, leaving 38 installments of $61,450 to be provided for, amounting
to $2,335,100, to wllich should be added the sum of $133,449.20 to their
credit at the date of the act of 1863, making a total of $2,458,549.20
under that treaty up to July 1, 1902, the date of its expiration.
There is also due, under the treaty of 1837, 34 annual installments of
$15,000 from July1, 1884, to July1,1898,amounting to$510,000,making
a total unpaid installments under the two treaties of $2,978,549.20. The
account with these Indians under the two treaties named and various
transactions had with them since the act of 1863 is as follows:
DR.

CR.

'l'o amount provided for by
t1·eaty of 1830 .... _.. .. ..
$40, 520. 00
To amount of annual installments of interest, under
treaty of 1837, up to July
1, 1864 ......... - .. -.. --. 1, 091,000.00
To annual installments of
interest, under treaty of
1851, to July 1, 1864. . .. . . 1, 227 1 400. 00
To value of land ceded,
treaty of 1858...........
96,000.00
'l'o value of lands in Minnesota............. . .. . . . . .
219, 692. 54

By amount due, treaty of
1830 - - ---- ------ -- .. ---$40, 520. 00
By annual installments of
interest, under treaty of
1837, up to July 1, 1864 ... 1, 091, 000. 00
By annual installments of
interest, treaty of 1851, to
July 1, 1864. .. .. .. .. .. .. 1, 227, 400. 00
By 34 installments, $15,000
each, treaty of 1837, from
July 1, 1864, to July 1,
1898 . --- -- -- - --- ---- ---510, 000. 00
Additional principal.......
300, 000. 00
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CR-Continued.

To amount under a ct of
March 2, 1889. . . . . . . . . . . . $180, 317. 62
To amount expentkcl under
treaty of 1868 . . . . . . . . . . . 1, 818, 955. 75

By38 .installments of$61,450,
treaty of1851, from July 1,
1864, to July 1, 1902 ..... $2, 335, 100.00
By amount in Treasury,
crEJdit of Indians, treaties
of 1837 and 1851, at elate
of act of 18t.i3...... . . . . . .
133, 449. 20
By amount dne for la.nd
treaty of 1858............
96, 000.00
By value of lands in Minnesota. . . . . . . . . . . . . . . .. . . . .
219, 692. 54:
By act of March 2, 1889 . . . .
180,317.62
By amouut dn e under treaty
of 1868...... . . . . . . . . . . . . 1, 818, 955. 75

4,673,885.91

7,952,435.11
4,673,885.91

Balance due ................. _.. _____ ..... ___ ................ _. 3, 278, 549. 20

It will be observed, by reference to page 20 of ~Senate Document No.
67 of the Fifty-fifth Congress, second session, the Secretary of the Interior finds that there are unpaid annuities arising under the two treaties,
1837 and 1851, amounting to the sum of $3,052,792.83. (Statement
No. 11.)
It will also be observed, by reference to his" General account," on the
same page, that he finds an overcredit to the Indians in the sum of
$1,077,814.55, not taking into consideration the unpaid installments of
annuities arising under the said two treaties.
To make up that sum he charges the Indians with $636,328.96, paid
out for depredations, being one-half the amount paiP., the other half
being charged to the Sisseton and Wahpeton bands, and which forms
the principal item going to make up the amount contained in his statement No.5, found on page 18 of said document. This amount should
not be charged against the Indians. Neither should the other items
going to make up that statement, one-half of which is charged to these
Indians and the other lJalf to the Sissetons and Wahpetons, because the
removal and subsistence of the Indians was made necessary by the
wrongful and illegal act confiscating their annuities, and which necessity would never have arisen but for that act, because their own funds
would have been used for that purpose, and the Government can not
afford to take advantage of its own wrongdoing and charge these people
with these amounts, especially so when in justice and equity and by
every rule of law, as between man and man, these people are entitled
to interest on the amount of the annuities withheld from them since 1863.
But admitting the erroneous conclusions· arrived at by the Secretary
to be correct, and taking his own statement, what is the result~ He
finds (statement No. 11, pa.ge 20 of said document) that the unpaid
annuities arising under the two treaties amount to $3,052, 792.83, and
taking from this the sum of $1,077 ,814.55, alleged to be overcredited to
the Indians (statement No. 10), we have $1,974,978.28 still due, according to this official statement of the Sf'cretary. If we add to that amount
the sum of $636,328.96 paid for depredations, and which should not be
charged to the Indians, we have a total of $2,611,307.24 due after deducting the amount paid for removal, subsistence, etc.
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LOSS OF PROPERTY SUS1'.AINED BY 1'HE INDIANS.

I now deem it proper to give an account of the destruction of property upon the reservations, and in this I shall be as particular as the
limits of this report will allow-not so particular as I would desire, but
sufficiently so to convey a clear general idea of the matter.
All the dwelling houses (except two Indian houses), stores, mills,
shops, and other buildings, with their contents, and the tools, implements, and utensils upon the upper reservation (Sisseton and Wahpeton) were either destroyed or rendered useless. After a careful estimate I place the loss sustained upon the upper reservation at the sum
of $-1-25,000.
On the lower reservation (Medawakanton and Wahpakoota) .the
stores, shops, and dwellings of the employees, with their contents, were
destroyed entirely, and most of the implements and utensils and some
of tbe Indian houses (eight, I believe, worth, with their contents, about
$5,000) were also destroyed or rendered useless. The mills and all the
rest of the Jndian dwellings ·were left completely unharmed by the
Indians.
The new stone warehouse, although burned out as far as it could be,
needs only an expenditure of a few hundred dollars to make it as good
as ever. I put this loss at $375,000. If, however, no attention is paid
to the standing and uninjured houses and mills, they, too, may be taken
as destroyed-lost to all practical purposes-as I feel almost certain
that such will be the case. I therefore estimate the entire loss at the
lower agency, in buildings, goods, stock, lumber, supplies, fences, and
crops, at not less than $500,000. Thus on the reservation alone we
:find a direct loss of aLout $1,000,000, and most of this is to be placed
to the account of the United States as trustee of the Indians. Indeed,
I much doubt whether $1,000,000 will cover the loss.
An estimate of the growing crops has already been given. I now
present an estimate of their value on the reservations:
LOWER SIOUX.

25,625 bushels corn, at 80 cents ...... ---· ...... ---------- ........ ---------· $20,500
32,500 bushels potatoes, at 50 cents ............ ______ .................. _... 16, 250
3, 700
13,500 bushels turnips, at 20 cents ............ _.......... _.. .. . . .. .. . . . . . ..
Beans, peas, pumpkins, squashes, and other vegetables .................. __
8, 000
Total Lower Sioux.. . . .. .. . . .. .. . . . . . . . . . . .. . . . . .. .. .. .. .. .. .. .. .. . .

48, 450

UPPER SIOUX.

27,750 bushels corn, at $1. ............................................... ..
37,500 bushels potatoes, at 75 cents ........ ------ ............ ____ ........ ..
20,~50 bushels turnips, at 30 cents .................... _.. _.... __ ......... ..
Beans, peas, pumpkins, squashes, and other vegetables ................... .

27,750
28,125
6,075
9,000

Total Upper Sioux ..................................................
Add Lower Sioux .. . . .. .. .. .. . . .. .. . .. . .. . . .. .. . . . . . . . .. . . .. . . .. .. . . .. . . ..

70,950
48, 450

'rotal .............................................. _.. _......... _... 119, 400

.A. provision was inserted in the amended third article of the treaty
of 1851 which reads as follows:
It is further stipulated that the President be authorized, with the assent of said
bands of Indians, parties to this treaty, and as soon after they shall have given their
assent to the fo1·egoing a1·ticle as may be convenient, to cause to be set apart by
appropriate landmarks and boundaries such tract of country without the limits of
the cession made by the first (2d) article of the treaty as may be satisfactory for
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their fntnre occupancy an<lllome: P1·oricled, That the President m~ty, b y the consent
of these Indians, vary the conditions aforesaid if deemecl expedient.

Under the authority therein vested in him the President so far varied
the conditions of said Senate ame.udmeut as to permit said bands to
remain on the lands originally set apart for them by the third article
of the treaty, and no ''tract of country without the limits of the cession" was ever provided for them.
1\-latter·s thus ran along until the act of July 31, 1854 (10 Stat., 326),
wherein the Pre:>sident was authorized "to confirm to the Sioux of Minnesota forever the reserve on the Minnesota River now occupied by
them, upon such conditions as be may deem best."
·
The Preside11t took no direct action to contirm said reservation to
these Indians as authorized by the act, and finally a treaty was entered
into with them on June 19, 1S58 (12 Stat., 1037), by article 1 of which
the lands on the south side of t.he Minnesota River were set apart a,s a
reservation for Lhese bands, and uy article 2 it was agreed to submit to
the Senate the question as to whether they Lad title to the lands within
the reservation, and, if so, ·what compensation should. be allowed them
for that part thereof lying on the north side of the Minnesota River;
whether they should be allowed a specific sum therefor, and, if so, how
much, or whether the same should be sold for their benefit. Similar
provisions were incorporated in the treaty of June 19, 1858, with the
Sisseton and Wahpeton Indians (10 Stat., 1031).
Resolred, That said In<lians possessed a just and va,Jid right and title to said reservations, and that they ue allowed the sum of 30 cents per acre for the lands in that
portion thereof lying on the north side of the Minnesot;;t .Hiver, exclusive of the cost
of survey and sale or any contingent expem;es that may accrue whatever, which by
the treaties of June, 1858, they have relinquished Hnd given up to the United States.

It wa~ further resolved that all persons who had in good faith settled
and made improvements on lands wit.hin said reservations, believing
them to be Government lauds, should llave the right to preempt 160
acres; and in case such settlement had been made on lands reserved for
the Indians by article 1 of the treaty on the south side of said river
the assent of the Indians was to be obtained (1 ~ Stat., 1042).
·
It was ascertained tllat the reservation of the Sisseton and Wahpeton
bands lying north of the Minnesota River contained an area Qf 560,600
acres, which, at 30 cents per acre, the price fixed by the Senate resolution, amounted to $170,880. It was also ascertained that the reservation of the Medawakanton and Wahpakoota bands ly\ng north of the
Minnesota River contained an area of 320,000 acres, and at the price
:fixed by the Senate resolution amounted to $96,000, and these two
amounts were appropriated by items contained in the Indian appropriation act of March 2, 1861 (12 Stat., ~37) .
By the act of :!.\'Iarch 3, 1863 (12 Stat., 819), the President was authorized and directed to assign and set apart for the Sisseton, Wahpeton,
:Medawakanton, and Wahpakoota bands a tract of unoccupied land
outside the limits of any 8tate sufficient in extent to enable him to
assign to each member of said bands 80 acres of good agricultural
land. By sections 2 and 3 of said act the lands set apart for these four
bands of Indians by article 1 of the two treaties with them of 1858
were to be surveyed and appraised, and thereafter to become subject to
prt>emption at the appraised value thereof, etc., and section 4 provides
the manner of disposing of the proceeds derived therefrom.
Here again the Government had the advantage over the Indians to
the extent of the difference between 30 cents per acre and $1.25 per
acre, the minimum price of public lands, that difference being $304,000.
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The Government entered into separate treaties with the Creeks and
Seminoles in the year 1866, under which 30 and 15 cents per acre was
paid to said Indians, respeetively, for the lands therein ceded. The lands
so ceded are no better than, in fact not so valuable as, those ceded by
the Medawakantons and Wahpakootas by the agreement of 1851 and
1858. But the Government llaving been convit1ced that au injustice had
been done the Creeks and Seminoles by their treaties of 18Go, Uongress
in 1889 made appropriations to pay them the difference between the
amount agreed upon in the treaties and $1.2.5 per acre, the minimum
price of public laud, deductiug 20 cents per acre for surveys, etc. In
this connection it should be borne in mind that the Creeks and Seminoles entered iuto treaties with the Southern Uonfederacy and were in
open hostilities against the United States, a large majority of them
serving in tl1e Confederate army.
Now, I ask, why are not the Medawakauton and \Vahpakoota l>ands
entitled to as generous treatment as those who were i11 open hostility
to the Government~ \Vhy should not the same rule of justice and fair
dealing be adopted toward the Medawaka11ton and Wahpakoota Indians that was meted out to the Creeks aud Seminoles~
Is there auy reason, in justice and equity, 'vlly the Medawakantons
and vVahpakootas should not now be paid the difference between that
paid them, or agreed to be paid them, per acre for the various cessions
made by them and $l.25 per acre, tlle minimum price of public lands,
deducting 20 cents per acre 1or surveys, ete., as was done in tlle Creek
and Seminole cases~
It is a fact, which the record of the Government will substantiate,
tha,t in all the various Indian wars since the fouudation of our Government there bas never been a single in::;tauce where the Indian participants were pnnisllecl by the cou fisc::ttion of their lands anti annuities.
They have always fared better and been trea,tecl with more consideration than those who have remained loyal and steadfast.
Even the Five Uivilized 'l'ribes, who made treaties with the Soutuern
Confederacy and were iu open hostility to tiJe Governmeut of the United
States, were not disturbed in their rights of lands and annuities, notwithstanding the fact that by the act of July G, 1862 (12 Stat. L., 528),
it was providedThat i.n cnse where the tribal orga.ni~ation of an.v Iwlian trib e shall be in actual
hostility to the United States tlJe Presitlent i.s h ereby authorized, by prodamat,ion,
to declare all the tl'eaties with such tribe to be abrogate<'!. with sneh 1,ribe, if; in
his opinion, the same c:m be done consistently with good faith and legal national
obligations.

A.s a matter of fact, the President, seeing that "good fai.th and legal
national obligations" would be violated by the exercise of the authority
.vested in· him by that act, never issued the required proclamation.
CONSTITUTIONALITY OF THE ACT O:E 1863.

There is still another phase of this ·question, and a very important
one, and that is the question of the constitutionality of the act of 1863
confiscating the ammities of these people.
There are many eminent lawyers, constitutional lawyers, on both sides
of the Chamber, and I desire to invite not only their attention, but the
attention of all others to what I am about to say on that subject.
Now, I make the broad statement, without reservation and without fear
of contradiction, that so far as the Sisseton and Wahpeton aud the Medawakantons and Wahpakootas are concerned the act of 1863 is unconsti
tutional, absolutely and without qualification, because the outbreak of
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1862, though terrible in the extreme, and for which I have no extenuat-

ing circumstances to plead, did not constitute treason as defined by the
Uon s ti tu tion.
1'REATIES . ARE THE SUPREME LAW OF 1'HE LAND.

By article 6, clau8e 2, of the Constitution, treaties are declared to be
the supreme law of the land, and it has been mliversally held by the
courts that there is no power vested in the Uongress of the United
States to interfere with or destroy vested property rights secur·ed by
treaty or otherwise.
Congress has no constitutional power to settle or interfere with rights
under treaties, except in cases purely political. (Holden v. Joy, 17
How., 247; Wilson v. Wall, 6 Wall., 89; Insurance Co. v. Cauter, 1 Pet.,
542; Doe 'V. Wilson, 23 How., 461; Mitchell et al. v. United States, 9
Pet., 749; United States v. Brooks et al., 10 How., 460; The Kansas
Indians, 5 Wall., 737; 2 Story on the Constitution, 1508; Foster et al.
v. Neilson, 2 Pet., 254; Crews et al. '1-'. Burcham, 1 Black., 356; Worcester v. Georgia, 6 Pet., 562; Blair v. Path killer, 2 Yearger, 407; Harris
v. Barnett, 4 Black., 369.)
Mr. Webster, in speaking of the obligation of a treaty, in his opinion
on Florida land claims arising under the ninth article of the treaty of
1819 between the United States and Spain, said:
·
A treaty is the supreme law of th~ land. It can neither be limited, nor modified,
nor altered. It stands on the ground of national contract, and is deelareu by the
Constitution to be the supreme law of the land, and this gives it a charactor higher
than any act of ordinary legislation. It enjoys an immunity from the operation and
effect of all such legislation. (Opinion <J.Uoted in Senate Report No. 93, Thirty-sixth
Congress, first session.)

There is no exception to this rule, unless it be in the case of treason.
ORDINANCE OF 1787.

Before referring to and proceeding to discuss the articles of the Constitution bearing upon the questions at issue, I want to invite attention
to the provisions of the ordinance of 1787, which was adopted prior to
the adoption of the Constitution. It is provided in the third article of
that ordinance, as one of the irrevocable_clauses thereof, thatThe utmost good faith shall always be observed toward the Indians; their la.ncl
and property shall never be taken from them withont their consent, and in their
property rights and libert;v they never shall be invaded or disturbed, unless in just
andlawfnl wars authorized by Congress, but laws founded in justice and humanity
shall from time to time be made for preventing wrongs being done to them, and
preserving peace and fri endship with th em. (1 Stat., 50.)

This article was intended by our forefathers as the Indian's magna
charta, but it has never been carried out or observed by the United
States, in fact or in theory. How grossly and shamefully it bas been
violated in the present case is shown by the record. The act of 1863
took the property of an innocent, inoffensive, patriotic, and loyal people
"without their consent" and without just provocation or consideration.
Was that a law "'founded in justice and humanity~" Is it thus that
"in their property rights and liberty they 11ever shall be invaded or
disturbed "?" Is this the manner in which •• the utmost good faith sl1all
always be observed toward them?" Is it thus that laws shall be passed
"for preventing wrongs being done them and preserving peace and
friendship with them?" Is it thus that these people shall be punished
for the noble impulses which actuated· them in breaking away from their
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ancient and hereditary customs and joining the United States troops
and fighting against their brethren, and rescuing women and children
made captive by the lwstiles ~ Is this a fitting reward for their magnificent serviees to the Government and to the people of Minnesota at
the time of their greatest peril and need ~
Now, what constitutes treason, and were the participants in the outbreak of 1862 guilty of that offense ~
Article 3, section 3, clause 1, of the Constitution declares thatTreason against th e United Stater::; sh all consist only in levy ing war against tltem,
or in adhering to their enemies, giving them aid and comfort. No person sh all b e
convicted of treftson unless on the t estimony of two witnesses to th e same overt act,
or on confession in open court. (United States "· The Insurgents, 2 Dall., 335;
United States v. Mitchell, 2 Dall., 384 ; E x parte Ballman, and Swa1·twout, 4 Cr., 75;
United ::3t at es v. Burr, 4 Cr., 469.)

Section 5331 of the Hevised Statutes provides thatEvery person owing allegiance to the United States who levies war against them,
or adheres to their en emies, giving them aid and comfort, within the United States,
or elsewhere, is guilty of treason.

It will be observed that there are three things essential to constitute
the crime of treason:
First. There must be a levying of war against the United States,
adherence to their enemies, or giving them aid and comfort.
Second. No person can commit the crime of treason who does not owe
allegicmce to the United States; and
Third. There must be a judicial determination of the fact. that the
overt act was committed.
.
The outbreak of 1~62 did not constitute treason within the meaning
of the Constitution, because it was not a "levying of war" against the
United States, etc. To constitute a'' levying of war" there must be an
assemblage of persons with force and arms to overthrow the Government. (4 Sawyer, 457.) The outbreak of 1862 was not a war levied
against the United States. In fact, none of our Indian wars have been
levied against the United States within the meaning of the Constitution, but have merely been outbreaks against the whites in retaliation
for some wrong, real or fancied, and no punishment for such acts has
ever been deelared, either in the Constitution or by Congress.
Again, no person can commit the crime of treason who does not owe
allegiance to the United States. These Indians at the time of the outbreak were not citizens of the United States and owed them no allegiance,
and, consequently, could not commit treason.
While Congress may, u11der the Constitution, prescribe any punishment for the crime of treason, even forfeiture and death, that body has
no power vested in it under the Constitution to enforce the penalty.
]'orfeiture of property and rights can not be adjudged by legislative
acts, and confiscation without judicial hearing after due notice would
be void as not being "clue process of law. Nor can a party by his
misconduct so forfeit a right that it may be taken away from him without judicial proceedings iu which the forfeiture shall be declared in
due form." (Cooley Oonst. Law, 4550; 38 Miss., 434; 24 Ark., 161; 27
Ark., 26.)
In the act of July 17, 1862, to suppress insurrection, to punish treason and rebellion, to seize and confiscate property of rebels, and for
other purposes (12 Stat., 389), Congress was very careful to observe its
limited power under the Constitution, and conferred upon the courts
the power to judicially determine and declare forfeiture.
We have now seen that the outbreak of 1862 did not constitute treason within the meaning of the Constitution, nor within the meaning of

8

MEDAW.AKAN'l'ON AND WAHPAKOOTA INDIANS.

section 5331 of the Revised Statutes; that the Indians, owing no allegiance to the United States, could not commit the crime of treason,
and that the forfeiture of their annuities was without "due process of
law."
But the act of 1863 is unconstitutional on other grounds. The tenth
section of article 1 of the Constitution, clause 1, declares that no State
sh~ll pass any law impairing the obligation of contracts.
While the Constitution does not inh1bit Oongre::;s from passing such
a law, it bas been held that such legislation is agaiust the principles of
our social compact and opposed to every principle of sound legislation.
(Walker v. Leland. 2 Pet., 646; Colder 'V. Bull, 3 Dall., a86; Stul'ges v.
Crowninsbield, 4 Wheat., 206; Ogden v. Saunders, 12 Wheat., 269;
Federalist, No. 44.)
.A. treaty is a contract and, in the caRe under consideration, the contract
was fully executed on the part of the Indians by surrelldering to the
Government the title and possession to the land ceded, and was executory on the part of the United States to the extent of the unpaid portion of the conshleration named therein. Upon the ratification of the
treaty the right of the Indians to the balance of the consideration
became determiued, fixed, and absolute. It was an ascertained debt
for the purpose of ultimate paymeut and satisfaction as in the treaty
provided, and, as before stated, there was no power vested in Congress
under the Constitution to devest those rights. Where a law is in its
nature a contract and absolute rights havt~ ve~ted under it, a repeal of
the law can not devest those rights. (li'Jetcher '1.'. Peck, 6 Cranch, 87.)
Again, in the present case, the United States assumed to act as
trustee and in a fiduciary capacity, and should be held to as strict an
account toward the cestui que use and to act as scrupulously and with
as much care as a private individual acting in that capacity would be
required to do. But here is a case in which the cestui que trust appropriates to its own use the funds and property of the cestui que use, a
proceeding unheard of in legal jurisprudence, and one which would not.
be tolerated for a moment between private individuals. The act of
1863 is unconstitutional because it is an ex post facto law.
Article 1, section 9, clause 3, of the Constitution declares that ''No
bill of attainder or ex post facto law shall be passed." (Fletcher v.
Peck, 6 Cr., 87; Ogden 'V . Saunders, 12 Wh., 213; Waison et al. v. Mercer, 8 Pet., 88; Carpenter v. Commonwealth of Pennsylvania, 17 How.,
456; Lock v. New Orleans, 4 ·waiL, 172; Oummim; v. The State of
Missouri, 4 Wall., 277; Ex parte Garland, 4 ·wall., 333; Drenham v.
Stifle, 8 Wall., 595; Klinger '1.' . State of Missouri, 13 Wall., 257; Pierce
v. Carskadon, 16 Wall., 234; Holden v. Minnesota, 137 U.S., 483; Cook v.
United States, 138 U. S., 157.)
Now, what constitutes an ex post facto law ~ A statute which would
render an act punishable in a manner in which it was rwt punishable
when it was committed is an ex post facto law. (G Craneh, 138; 1 Kent,
408.)

.A. law to punish acts committed before the existence of such law, and
which acts had not been declared crimes by preceding law, is an ex
post facto law. Every law that makes an act do11e before the passing
of the law, and which was innocent when done-that is, for which no
punishment bad been previously prescribed by law-and prescribes a
penalty therefor, is an ex post facto Jaw. (3 Story Oonst., 212.)
.A.s has been seen, the outbreak of 1862 was not treason within the
meaning of the ·Constitution nor within the meaning of section o331 of
the Revised Statutes. There has never been a law passed by Congress
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prescribing a punishment for participants in an Indian outbreak or an
Indian war, and neither the Constitution nor Congress has ever defined
any species of crime for such acts, and consequently, applying the rules
of interpretation laid down by the courts, the act of 1863 is an ex post
facto law, and therefore unconstitutional.
Now, suppose we admit, for the sake of argument, that the outbreak
of 1862 was treason within the meaning of the Constitution and that
the four bands were actually engaged in hostilities, what is the result
of the act of 1863 ~
The second · clause of section 3 of article 3 of the Constitution
declares thatThe Congress shall have power t o d eclare the punishment of treason, but no
attainder of treason sh all w ork corrupt i on of blood or f orfeiture except during t he
life of the person a,ttaiuted. (Bigelow v. F orest, 9 W all. , 339 ; Day v. Micou, 18 Wall.,
156; E x parte Lange, 18 Wall., 163 ; W all a ch v . Van Riswick, 92 U. S. , 202.)

Under this provision of the Constitution Congress may, as before
stated, prescribe any form of punishment for the crime of treason, even
forfeiture and death, but if forfeiture be declared the Constitution
expressly and explicitly limits it to the life of the person attained. In
no other case is power delegated to Congress to declare forfeiture, nor
is Congress vested with power to carry into effect a forfeiture constitutionally declared. But here we have an act which is not only an ex
post facto law, and which impairs the obligation of a contract, but is in
effect a bill of attainder and declares a forfeiture beyond the limit prescribed by the Constitution, and by that act Congress assumed judicial
-functions not delegated to it by the Constitution and carries that forfeiture into effect, which forfeiture not only extends to those engaged
in the outbreak, but to their descendants ad infinitum-a proceeding
wholly unconstitutional.
·
This subject might be enlarged upon, but sufficient has been said to
show that the act of 1863 is unconstitutional in its relation to the Sisseton and Wahpeton bands, and to the Medawakanton and Wahpakoota
bands as well.
Of those actually engaged in the outbreak many were killed, some
39 were hung, and most of the remainder fled to Canada, where they
afterwards rem ained and where their descendants .n ow are. .Brom the
best information obtainable, it is not believed that 50 of those actually
engaged in the outbreak are now residing within the United States.
If the act of 1863 be constitutional and the outbreak constituted
treason, then under the Constitution it can only apply to such of those
as were actually engaged in open hostilities and who are still alive and
residing in the U nited States, but as to the descendants of those who
are deceased the act h as lapsed by constitutional limitation, and the
rights of the parti~s have become vested. These rights are theirs by
right, by law, in equity by th e provisions of the Constitution, aud can
only be withheld from them by the arbitrary and uuconsciona_b le refusal
of Congress to enact the necessary legislation to make them effective.
The bill in its present shape excludes from its benefits such of the
Indians as are not residents of the United States, and, as suggested
during the last session by the Senator from Wisconsin (Mr. Spooner),
it can be so amended, if thought best, as to exclude from its benefits all
persons who were actually engaged in the outbreak, though it seems to
me that they have been punished enough.
Now, I want to appeal to Senators to come forwa.rd and do at least
partial justice to these people, not on the ground that the act of 1863 is
unconstitutional, though that is sufficient reason, but that it worked a
S. Doc.30-2
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great, unconscionable, and unpardonable wrong and hardship on an
innocent, patriotic, and faithful people, in return for their loyalty and
friendship, and the gallant services rendered the Government and the
people in Minnesota in the hour of their greatest need and peril.
The Government, as stated by the Commissioner of Indian Affairs iu
his letter to the Secretary of tbe Interior of April 20, 1866, ''owes these
people a debt of gratitude, and has not discharged that debt, but has
deprived them of their share of the property and income of their
people."
General Sibley, who bad command of the United States troops during the outbreak, in a letter dated July 13, 1878, says:
I have the best r eason for knowing that as a g eneral rule the ehiefs and headmen
of these di visions not only h ad no sympathy with t hose of th eir kindred who took
part in the massacre, but exerted themselves to sa.ve the lives of the whites then in
the country, and joined the forces under my command as scouts and rendered signal
and faithful service in my campaigns against the hostile Sioux, and subsequently in
guarding the passes to the set tlements against raiding parties of their own people.
I have always regarded the sweeping act of contiscation referred to as grossly unjust
to the m any who remained faithful to t.he Government, ancl whose lives were threatened and their property destroyed as a result of that fidelity.
Having been in command of the forces which suppressed the outbreak and punished the participators in it, I became necessarily well informed as to the conduct of
the bands and individuals who took part for or against the Government during the
progress of the war, and I have repeatedly, in my official capacity, called the attention of the Government to the great injustice done the former class by including
th~m in the legisla.tion which deprived them of their annuities.

Bishop Whipple, in a letter dated December 26, 1877, says:
I believe that there were many of the Lower Sioux who showed great heroism in
opposing the hostile. It was to such men as Tacopi, Wakeanwashta, Wabashta,
Wakeantowa, and others w e owe the deliYerance of the •vhite captives. So far as I
know and believe, there were hundreds among the Upper and Lower Sioux who
were not at any time hostile to us. They were in the minority and overborne by
the .fierce waniors of hostile bands. I have not the slightest doubt that we not
only owe the lives of the rescued captives to the Sioux who were ii:·iendly, but our
immunity from Indian wars since is due to the wisdom of Gen. H. H. Sibley in
employing these friendly scouts to protect our borders. I apprechtte your efforts to
secure justice to our friends, even if they have red skins.

I do not expect the Government to do full justice to these people for
what they suffered by the unjust and illegal confiscation of their annuities. By every rule of justice and equity, and by the fundamental principles enunciated by our highest judicial tribunals, these people are
entitled to interest on the amount withheld from them by the Government, and damages besides; but they do not ask this. The Government
can never compensate them for their self-sacrifice, their heroism, and
loyal services during the outbreak, the value of which can not be estimated in dollars and cents, but we ean do them a modicum of justice,
and at the same time relieve our Government from a stigma of dishonor,
by restoring to them the balance of their confiscated annuities.
We should at least be honest and act in good faith toward an inferior
and wronged people, who, while owing no allegiance, were second to
none of our best citizens in patriotism, loyalty, and devotion to our
Government, and who, by might and not by right, were made to suffer
all these years for. no wrong done. We should bear in mind that the
Government occupies toward these people the relation of guardian
to ward, as cestui que trust and cestui que use, and that acting in that
fiduciary capacity we are bouud, not only legally and equitably, but by
the law of good con~cience, to faithfully and scrupulously give an
account of our stewardship.
0

